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Birth, Law, Medicine and Morality*

In his article ‘Health Law Comes of Age: Economics and Ethics in a
Changing World’,' a review of Law, Medicine and Forensic Science,’
Clifford Stromberg® said this about the development of health law in the
United States:

Health law is booming. This field of legal practice hardly existed twenty
years ago; it is now becoming one of the more important legal specialties.
Until recently, practice in the ‘medico-legal’ field was largely ﬁmited to
the defense of hospitals and physicians in malpractice actions and to
occasional issues in criminal law. Today, ‘health law’ is a diverse and
burgeoning enterprise. . . .

These developments reflect the dynamic growth of the health industry.
Health care is now the nation’s third largest industry (after construction
and agriculture), with national health expenditures that exceeded $280
billion in 1981. Health costs have leaped from about 4.0 per cent of our
gross national product in 1960, to 5.9 per cent in 1970, ancrto 9.8 per cent
in 1981. Health care constitutes about one third of the service sector and
is the fastest growing portion of this fastest growing sector of our
economy.*

Since the publication of Mr. Stromberg’s excellent article, health care has
continued its innovative and economic pace. In 1983, the industry accounted
for 10.8 per cent of the gross national product with health costs exceeding
US$355.4 billion.® This rapid growth is due in large part to the rapid
evolution of medical science into areas undreamed of less than a decade ago,
e.g. in vitro fertilization, embryo transfer, artificial hearts and organs, and
genetic engineering. Health law is indeed among the most exciting legal
specialities because it is constantly changing to keep pace with the rapid
changes in medical technology. For example, medical scientists are now
revolutionizing the very techniques by which life itself is reproduced. With
the help of various laboratory techniques, couples who were unable to
reproduce the ‘old fashioned’ way are now becoming parents. These new
changes in scientific knowledge have created a new legal frontier which must
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cause a transformation and a restructuring of our traditional rules and ethics
on the subject of birth if they are to have current relevancy.

When does life begin? The Roman Catholic Church has traditionally
defined the moment of conception to be the beginning of life.® The view of a
great many eminent Protestant theologians apparently is that life begins at
birth” while many traditional Protestant theologians agree with the Roman
Catholic Church. The predominant view of the Jewish faith is that the life of
a foetus becomes inviolable and of equal value to the life of the mother
when, in birth, the ‘greater part of the body’ (in some views, this means the
head) has emerged from the birth canal.®

The United States judiciary has exgressly declined to grapple with the
issue. In the controversial Roe v. Wade” decision, the United States Supreme
Court wrote that ‘when men trained in medicine, philosophy and theology
are unable to arrive at any consensus, the judiciary, at this point in the
development of man’s knowledge, is not in a position to speculate as to the
answer.’'°

At one time, the absence of a universall?r accepted determination of when
life begins had little effect upon the law'' and our behaviour because the
science of reproduction remained virtually constant. Few scientific advances
had occurred in this area since the time of the ancient Roman lex caesarea,!?
after which the Caesarian section'? was named. In the past few decades,
however, scientific breakthroughs have been coming in rapid succession.
Thus, the absence of an agreed answer to the question of when life begins
may present an insurmountable hurdle to the legal world in defining the
rights and duties of the unborn child, its parents and the scientists assisting at
its creation.'"” The existence of the new procedures also demands a
re-evaluation of ethical and religious attitudes toward birth itself.'®

The procedures of artificial insemination, i vitro fertilization, surrogate
motherﬂuod, embryo transfer, artificial embryonation and embryo adoption
have been developed in large part to meet the insatiable demand for infants
that has arisen because of the increasing unavailabilit?r of ‘desirable’ infants
for adoption'® and the recent epidemic of infertility.” Infertility is defined
as one year of unprotected coitus without conception.'® In both Great
Britain and the United States, an estimated ten to fifteen per cent of all
married couples are infertile.'” Medical studies indicate that forty per cent of
infertility is attributable to male causes, fifteen per cent to cervical causes,
ten per cent to uterine causes, thirty per cent to tubal and peritoneal causes,
twenty per cent to ovarian causes, and five per cent to miscellaneous causes,
(The total incidence is greater than 100% because in some 35 per cent of
couples, infertility is of multiple aetiology.)?® This estimate, however, may
be well below the actual percentage of couples that are potentially infertile
because it includes only those married couples who have tried unsuccessfully
to conceive in the past year. It does not include those couples who haven’t
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tried to conceive and therefore do not know they are infertile,! and it does
not include unmarried men and women.

The procedure (or procedures) an infertile couple may choose to undergo
depends upon the cause of infertility, the couple’s needs and their resources.
Of course, unmarried couples who wish to have children are equally
susceptible to infertility problems and may choose to utilize one of the
procreative methods, but for the purposes of this paper, and for clarity in
discussion of the various techniques, I will assume that the infertile couple is
a married couple and 1 will refer to its members as ‘the wife’ and ‘the
husband’, and to the fertile donor of sperm, ova or womb as ‘the donor’.

The oldest of the reproductive techniques, which actually began centuries
ago, is artificial insemination.*” It is said that the first successtul artificial
insemination occurred in the 14th century when an Arab mare was
impregnated with the semen of a stallion.”” The first recorded successful
human artificial insemination was performed in England in 1790 by a
surgeon named John Hunter.** This new practice was slow to be accepted in
the United States. It was not until nearly a century later, in 1866, that a
physician named Marion Simms proved successful.* Instead of receiving
praise worthy of his accomplishment, however, his actions were looked
upon by the public with utter disdain. The community’s deep-seated
religious and moral scruples about the very idea of a woman becoming
pregnant in such an unnatural manner forced Simms to abandon his
experimentation.”®

Nowadays, more than 20,000 babies in the United States®” and 2,000-
4,000 babies in the United Kingdom?® a year are born as a result of artificial
insemination. The procedure is quick and uncomplicated. A donor sperm is
inserted into a woman’s vagina near her uterus by means of a syringe.
Artificial insemination can be provided in one of three ways: one, with the
sperm of the husband as a donor (ATH); two, with the sperm of a third party
donor (AID); and three, with a mixture of sperm from both the husband and
the third party donor (AIC, which stands for ‘confused’ or ‘combined’
artificial insemination). The third method, which was more popular about
ten years ago’” than it is now, resolves some emotional and lcgal questions
since there is no way to determine the identity of the sperm.” It gives the
husband some emotional satisfaction that he is the natural father of the child.
It also eases the physician’s fear of committing perjury by listing the
husband as the father on the birth certificate. Last, it strengthens the already
almost irrebuttable jucidial presumption that the husband is the natural
father of a child born during his marriage.* :

Until the mid 1960s, no states had legislation on artificial insemination.
Currently, twenty-seven states have statutes dealing with the issue,” which
generally require the written consent of both the ‘husband’ and *wife’ and
provide that the ‘husband’ will be considered the legal father. Two states
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expressly deny any paternity rights to a third party donor.?> Records must
generally be kept confidential and must be filed with the state department of
health. In many instances, the physician must certify that he performed the
procedure.**

The statutes of at least nineteen states appear to prohibit artificial
insemination of unmarried women.?®> Only one case thus far in the United
States has addressed the issue. In C.M. v. C.C.,’® an unmarried couple who
had been dating wanted a child but alle dly did not want to conceive by
sexual intercourse before their marriage.”” A physician refused their request
for artificial insemination, but by speaking with the physmlan they learned
the basics of the procedure and tried it themselves in C.M.’s apartment.
After a few attempts, they were successful.”® While C.C. was pregnant, the
two broke off the relationship, but C.M. still wanted to be known as the
child’s father and sued for visitation rights. He claimed that it was the
couple’s intention that he would act as the father.””

In deciding in favour of C.M. (the ‘donor-father’), the court found the
facts of the case to be more closely analogous to artificial insemination by
husband than to artificial insemination by donor.*® The latter method, by
its terms, involves an anonymous donor who waives all paternity rights to
any child conceived by his sperm. In C.M. v. C.C., however, the child was
conceived by the sperm of a known donor (with whom the woman was even
considering marriage) whose intentions to act as the child’s father were
known to the woman. The court declined to comment on the propriety of
artificial insemination between unmarried persons and instead focused on
the best interests of the child, which is to have two parents if possible.*!

None of the statutes on artificial insemination by donor expressly
indicates who owns the sperm ‘donation’*? but sperm banks generally
require the donor to sign a written waiver of any rights to the deposit and
any paternity claims to children born by it.* In return, the sperm bank
guarantees the donor’s anonymity.*

Some men use sperm banks to store their sperm for their own future use.
For example, in the 1960s the Apollo astronauts banked their sperm before
their missions. Therefore, even if space travel were to affect their
reproductive s systems, they could still father healthy children using the
stored sperm.** Today sperm banking is a common practice for men whose
occupation exposes them to toxic substances and men who are undergoing
radiation therapy. In these instances the sperm belongs to the donor, who

ays for the maintenance and later withdrawal of the deposit.*® Upon notice
of the death of the donor, however, man 1y storage agreements authorize the
sperm bank to dispose of the deposit.*” Requests from the widow of the
donor to be inseminated with the sperm, as a matter of practice, are denied i in
the absence of express instructions in the donor’s will or a court order.*®
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Although such requests are apparently commonplace occurrences, there
has been to date only one judicial pronouncement on the issue of sperm
deposit ownership after the death of a donor who had not left instructions
for the use of his sperm. In the internationally publicized case of Parpalaix v.
CECOS,* a French court found that the widow of a young man who had
died of testicular cancer was entitled to the use of the sperm he had deposited
nearly two years before his death despite the sperm bank’s claim to
ownership.*°

Although the widow’s cause of action and the sperm bank’s defence lay in
contract law,”! the court determined that the widow’s entitlement to the
deposit was based on ‘the fundamental right of a human being to conceive or
not to conceive.””® Testimony by the widow and the deceased’s parents
convinced the court of ‘the formal will of [the widow’s] husband to make his
wife the mother of a common child.”*

Although the Parpalaix decision has been generally acclaimed as
eminently humane, it has been criticized by doctors and lawyers alike.”* At
least in France, a child born ‘post-mortem™® could suffer legally.>® It has
even been suggested that a child so born would suffer psychologically from
being conceived by a dead man.>”

The development of artificial insemination and the subsequent reproduc-
tive technologies has permitted the creation of ‘surrogate motherhood’.”®
Women who suffer from blocked or non-existent fallopian tubes (the largest
cause of female infertility),>® or those who suffer from medical problems
which make pregnancy extremely dangerous or undesirable, can become
mothers simply by contracting with another woman—the ‘surrogate
mother’—to carry and give birth to her husband’s child. Thus, the husband
is the biological father and the wife is the “social’ or adoptive mother.

The principle behind surrogate motherhood is quite simple. The surrogate
usually becomes pregnant by the husband. Although the means of
impregnation is usually artificial insemination, it can occur by any one of the
new reproductive technologies.®® The surrogate carries the foetus and gives
birth. Because laws generally provide that the woman who gives birth to a
child is its natural mother, the couple must adopt the child, usually through
a private adoption, in order to obtain legal custody.

Although the medical aspect of surrogate motherhood can be as simple as
the artificial insemination procedure, the legal, practical and emotional
aspects are complex and problematic.®’ Surrogate mother contracts can be
prohibitively expensive to many couples: the fee ranges from $5,000 to
$25,0002 and is approximately £6,500 in England.*” Surrogate mother
programmes are available in only a few centres in the United States. Even if
the couple has found a centre in their state, they may not be able to find a
suitable surrogate. The successful candidate would 1deally have about the
same physical characteristics as the wife.* She must pass various 1Q and
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aptitude tests, and must be in good physical as well as emotional health.
Perhaps most important, she must understand what her future relationship,
if any, with the child or couple will be.®® The couple, or the screening
counsellor, will want to know what motivates the candidate to become a
surrogate in the attempt to ascertain her reliability. Many consider it crucial
that the candidate be married with children of her own, the theory being that
she will be more aware of the implications of the relationship into which she
is entering.®® The couple’s greatest fear is that the surrogate will become
attached to the child growing inside her and decide not to honour her
contract with the couple to give it up for adoption. In such cases, the law has
allowed the surrogate to keep the child, because the child was genetically
hers and she had undertaken the biological risk of pregnancy.®’

For example, in California, a couple who had contracted with a surrogate
lost in a suit to compel the surrogate to honour her contract.®® Although the
husband was listed on the birth certificate as the baby’s father, he was denied
visitation rights and the baby was given the surrogate’s surname.®® The court
apparently believed that surrogates should be free to dishonour contracts to
give up a child that is biologically theirs because it views such contracts as
void for public policy reasons.”® Such was the view of an English court in A.
v. C,”! the only English case involving surrogate motherhood. As in the
California case, the surrogate mother, here a nineteen-year-old girl, who was
paid £500 for her services, became attached to the child she bore and refused
to give it up.”> The court severely admonished the couple (who were
unmarried at the time of contracting) for their abominable behaviour in
having made ‘this extraordinary and irresponsible arrangement,” calling it a
‘sordid commercial bargain.””?

Many state laws prohibit surrogate mother contracts, equating them with
‘baby selling.””* Others have no statutes directly on the subject, thus the
state’s family laws and artificial insemination laws would appear to govern.”
Even in those states where surrogate mothering is not prohibited, the couple
may be forced to go through a public adoption agency rather than proceed
by private adoption.”® There may even be a waiting period after the child’s
birth after which the couple may obtain legal custody.””

Currently, in England, it appears that at least one surrogate motherhood
‘agency’ is, or at least has been, in operation’® and has apparently caused
national turmoil. A bill which would permit a surrogate mother to be paid
for services but which would prohibit, under criminal penalty, the
involvement of any intermediary’® or agency, has been proposed by Enoch
Powell, MP and at the time of this writing, may be law.® It appears to be
fashioned after the recommendations of the Warnock committee, which was
organized in 1983 to investigate and assess the moral, ethical and legal
aspects of human fertilization and embryology.®
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Another even more startling breakthrough in the new reproductive
techniques has been in vitro fertilization, which we refer to as IVF.82 This
results in the so-called ‘test-tube’ babies. The idea of iz vitro fertilization of
human eggs, or oocytes, was first articulated as early as 1937 by an unknown
physician writing to the New England Journal of Medicine.* The first
well-documented experimentation was begun in 1970* by British physicians
Edwards, Steptoe and Purdy, who treated Mrs Leslie Brown and were
responsible for the birth of the first test-tube baby, Louise Brown, in 1978.%%

The procedure involved in in witro fertilization permits laboratory
combinations of sperm and ovum from the biological parents. An ovum is
removed from a woman’s ovary® and united with sperm in a medium of
nutrients in a Petri dish. The gértilized egg is then transferred to another
medium where it develops into a ‘blastocyst™® or ‘conceptus.”®® Next, the
blastocyst is implanted into the womb at the appropriate stage of the
woman’s menstrual cycle and normal gestation takes place.

In witro fertilization is especially attractive to those couples in which the
wife is capable of producing normal ova which, due to obstructed or
non-existent fallopian tubes, are unable to travel to the uterus. The ovum is
extracted, united with the husband’s sperm in vitro,and replaced in the wife,
thus eliminating the stage of reproduction which normally occurs in the
fallopian tubes. :

In witro fertilization is a much more complicated procedure than artificial
insemination and, given its still experimental nature, the attendant risks are
greater both to the wife* and to the developing foetus.”® The treating
physician is thus well advised to obtain informed consent as to each stage of
the procedure.

An interesting case arising from the development of in vitro fertilization is
Delzio v. Presbyterian Hospital.”" The plaintiff, Mrs Delzio, who suffered
from blocked fallopian tubes, and her husband chose to use in witro
fertilization. After a successful ‘practice fertilization’® and nearly a year of
closely monitoring her ovulatory pattern, Mrs Delzio’s ova were collected
and successfully united with her husband’s sperm. A blastocyst was
developing in vitro when the Delzios’ treating physician’s supervisor caused
its destruction. The supervising physician told the Delzios’ pﬁysician that he
was unqualified to perform the procedure and that in vitro fertilization was
unethical, immoral and not permitted by either the National Institute of
Health or the hospital in which it was performed.”

Besides having previously had severalpunsuccessful operations to cure the
defects, Mrs Delzio suffered numerous medical complications during the in
vitro fertilization procedure. She had been informed by her doctor that the
fertilization was successful, but soon had all her hopes for overcoming her
infertility dashed by the destruction of the blastocyst. She and her husband
brought suit against the hospital for the unlawful destruction of property
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and for emotional distress. The jury ruled in favour of the hospital on the
issue of unlawful destruction of property, and for the Delzios on the issue of
emotional distress, for which a verdict was returned for $50,000 compensa-
tory damages.”*

In witro fertilization research and practice is regulated in the United States
on the federal level by the Department of Health and Human Services.”
There are currently no statutes expressly governing in witro fertilization, but
some states’ foetal research laws, which define ‘foetus’ as any product of
conception, would seem to apply.” It has been suggested that tKe provisions
of either the Uniform Anatomical Gift Act or those of the current artificial
insemination statutes be applied to in witro fertilization.”” The i witro
situation where the legal parents are also the biological parents is analogous
to homologous artificial insemination and easily comes under the ambit of
most artificial insemination statutes,”

On February 3, 1984, at the University of California at Los Angeles
Medical School, the first infant produce({vby embryo transfer (ET) was
born.” In this procedure, which is a variation of in witro fertilization, an
already developing embryo conceived in vitro is implanted into the wife’s
uterus in the one-cell to sixteen-cell stage.'® The developing embryo may be
the product of the wife’s egg and donor sperm. This might occur, for
example, when the wife (due to blocked fallopian tubes) is unable to
conceive by her husband or by artificial insemination by donor, and
traditional n witro fertilization has failed because the husband’s sperm count
is too low. Or, the embryo may be the product of a donated egg and the
husband’s sperm and would be transferred to the wife. This might occur in
the case of a wife whose ovaries are inaccessible, or who suffers from a
genetic disease she does not want to pass on, or where in vitro fertilization
has failed. The donated egg is often obtained from the excess unused eggs of
a woman who has undergone in vitro fertilization.'®!

The newest areas in reproductive technology are artificial embryonation
(AE) and embryo adoption (EA),'®? the pioneers of which were Chicalgo
physician Randolph Seed and his brother, embryologist Richard Seed.™
Prompted by the difficulty of transferring a blastocyst created in witro to a
recipient uterus, artificial embryonation is an attempt to use a donor woman
as a ‘human Petri dish’.'®* A fertile donor is artificially inseminated with the
husband’s sperm (fertilization in vivo). Four to five days after fertilization,
the embryo is flushed out of the donor’s uterus via a plastic tube and
implante!into the wife’s uterus where it is carried to term. No surgery or
anaesthesia is needed. It is desirable that the donor and wife be matched
closely in physical characteristics, blood grouping and menstrual cycle
timing.'® The Seeds screen the potential donors themselves.'°® They prefer
women between the ages of 21 and 35 who are free from genetic diseases and
are emotionally stable.
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It would appear that artificial embryonation creates a significant
psychological advantage to the wife, who actually carries and gives birth to
the child even though it is not genetically hers. Perhaps the most significant
reason for preferring this method to the rest is that the wife gives more of
herself in this procedure than in, say, the surrogate mother method. First,
the wife carries the embryo from the time it is only a few cells to the time of
its birth. The wife will experience the joys of pregnancy and delivery, and
she will be able to nurse her baby. Le&a]ly, she is the ‘biological’ mother of
the child since it is born of her womb.'®” She should have little or no worry
about facing a legal battle should the ovum donor attempt to claim parental
rights to the child. Obviously, the donor has considerably less emotional
attachment to an egg than to an infant.'®

Embryo adoption is virtually the same procedure as artificial embryo-
nation (that is, Fertilization in vivo) except that donor semen is used instead
of the husband’s semen. Thus, the resulting child is not genetically related to
either the husband or the wife, even though the wife carries the child and
gives birth. In this sense, adopting an embryo is somewhat analogous
psychologically (although not legally) to adopting a child; the adoption
simply occurs at a much earlier stage of the child’s development.'®’

The pioneers of artificial embryonation and embryo adoption feel that
these procedures will soon become more popular than in vitro fertilization
or surrogate motherhood.!"® These procedures are cheaper by far,''! they
are safer because no drugs, anaesthesia or surgical procedures are used, and
they can be used by more women. The problem witﬁ artificial embryonation
and embryo adoption is that their practice may be technically considered
“foptal research’ and therefore prohibited in eighteen states.''” The flushing of
the embryo from the donor’s uterus is, accorj;in to the defining terms of the
statutes, analogous to the abortion procedure.'"?

These new technologies, which have long been in the experimental stages,
are now coming into a much more general use, enabling more and more
infertile couples to reproduce, or at least participate in the reproductive
process. But the new solutions to the problem of infertility raise profound
problems of their own. In an excellent introduction to an articlpe in The
Stanford Magazine entitled ‘Infertility: The Great Debate’, these problems
have been highlighted''* as well as being discussed in the article itself.

It is conceivable for a child born through the new techniques to have any
combination of up to five parents: an egg donor, a sperm donor, a woman
who provides a womb for all or part of gestation, and the couple who rear
the child.'”®

Consider the following legal problems. Does the child have the right to
know the identity of the sperm donor, egg donor, or womb donor who
contributed to his or her existence?''® Should any of the donors have
visitation rights? Who should be considered the mother of the child? The
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ovum donor? The womb donor? The woman who will rear the child?!!”
What is the legitimacy of the child born as a result of artificial insemination
by donor?''® Can a physician be held liable for a defective child conceived
by artificial insemination by donor?''"” What are the inheritance rights of the
‘posthumously conceived’ child?'?° What are the unmarried woman’s rights
to the new procreative techniques?'?! What are a widow’s rights with respect
to her deceased husband’s sperm?'?2

In the case of in witro fertilization, can the physician be held liable for
injury caused in the nejgjli gent handling or destruction of the blastocyst while
it is in the Petri dish?'* Can the physician be held accountable for the birth
of a defective child on the theories of wrongful birth or wrongful life?!2*
Should the physician and parents, under such circumstances, be held jointly
liable under a strict liability theory ?'25

The range of legal problems created by surrogate motherhood is equally
vast. Should a womb donor have visitation rights? What if the surrogate
mother decides to keep the child she contracted to carry for another
couple?'?® For what pre-natal injuries to the child should the surrogate
mother be held accountable? What is the extent of the physician’s and the
couple’s responsibility in the choice of a surrogate mother?

Religious attitudes also pose threats to the new reproductive technologies.
The Roman Catholic church believes reproduction to be only a conditional
right, and views any interference with the natural process, from artificial
insemination by husband to embryo transfer, as morally unacceptable.'?”
The liberal Protestant view is that procreative methods are to be judged by
the extent to which the couple’s mutual love may be expressed through
them.'?®

While the orthodox rabbinical views based on the Talmudic interpreta-
tions are as unyieldingly strict as those of the Roman Catholics, some of the
modern Jewish views are becoming more liberal.'*” Orthodox Jews oppose
artificial insemination by donor'® but in rare instances will allow it if the
couple has obtained permission from their Rabbi.'*! In these instances it is
mandatory that the donor not be Jewish, to prevent the possibility of the
resulting child later marrying a half-brother or a half-sister.!* Some
modern rabbinic opinion still views artificial insemination by donor as an
abhorrent practice which destroys the family unit by separating marriage
from its important function of reproduction (allowing the woman to
reproduce independently).'” Other Jewish scholars take a more practical
view of artificalpinsemination by donor: they would not consider a woman
who undergoes the procedure as an adulteress, nor the child as a ‘mamzer’
(bastard), and they dismiss the fear of the Orthodox that an incestuous
marriage might result as ‘highly unlikely’.'**

One modern rabbinic opinion on in vitro fertilization is that it is an
acceptable means of fulfilling the commandment to have children. Rabbi
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Seymour Siegel of Manhattan’s Jewish Theological Seminary admits that
‘When nature does not permit conception, it is desirable to outwit nature.’1?%
Rabbi David Bleich of Yeshiva University is optimistic about the future of in
witro fertilization, but holds some reservations about the procedure in its

resent experimental stage, for three reasons.'® First, a defective child born
gy in witro fertilization 1s forced by scientific experimentation to suffer his
abnormalities. Until the technique is perfected to the point that there would
be very little or no risk to the foetus, in witro fertilization cannot be
approved. Second, because in vitro fertilization entails the extraction and
fertilization of three or four ova to ensure success, it very often leads to the
destruction of the excess developing embryos. Many halakhic authorities!”
maintain that the destruction of an embryo at any time, even immediately
following its conception, is foeticide.*® Other authorities maintain that
foeticide cannot occur until after the first forty days of gestation.!*® If in
vitro fertilization were limited to the fertilization of a single ovum, this
problem would be avoided. Third, the method of procuring the semen for
fertilization i witro may be considered ‘destruction of the seed’ and
therefore forbidden under strictly traditional Jewish law.'*°

The legitimacy of children born through these new techniques is another
problem to Jewish traditional law. Most authorities consider a child born by
artificial insemination by donor to be legitimate, but considerable opinion
maintains that it is the donor who must be considered the father in some or
all respects.'*! Whether the child born by artificial insemination or in vitro
fertilization should inherit the husband’s estate, or what filial relationship
exists between the husband and child, are yet unresolved questions. More
importantly, the child’s status as a Jew may be in question where the
surrogate mother is not Jewish. It is also debatable whether the husband has
fulfilled his obligation to procreate. Consider, too, whether the wife has
fulfilled her obligation by allowing an egg donor or a womb donor to
participate in the production of the children she will raise. If the egg or
womb donor is not Jewish, should this deny the child its status as a Jew?

The acceptance of these new techniques would be of great significance in
the present time of shrinking Jewish population world-wide, especially in
Western Europe and the United States. In the Wall Street Journal on April
13, 1984, it was stated that ‘Jews in the United States are not bearing enough
children to replace themselves.”'*? Demographers at the Hebrew University
of Jerusalem estimate that the Jewish population of the United States will fall
by five to seventeen per cent by the turn of the century. Elihu Bergman, a
Washington, D.C., lobbyist and long-time student of Jewish population
trends, holds steadfast in the controversial projections he made while at the
Harvard Centre for Population Studies in 1977.'* If present trends
continue, he estimates, the nations’s Jewish population will decline to
420,000, or less than a tenth of its present size, by the year 2076.1
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We have considered the various new techniques for conception available
through modern medical technology. We have also considered the legal and
moral ramifications of conception through these new techniques. We have
travelled further in the last decade in the development of new conception
techniques for humans than in the previous thousand years. Since law is
often considered the societal response to societal needs, the law will
undoubtedly have to change and give guidance in the many areas discussed
in this article. These problems are not only of concern to the couples
involved themselves, but also to the medical, legal, philosophical and
religious authorities. We can no longer delay dealing with the new
techniques of conception. They are upon us and are being widely used by
couples who otherwise would be frustrated in their efforts to reproduce. We
must provide answers in a comprehensive manner, rather than the ‘hit and
miss’ technique, which has been the law’s, and indeed, religion’s response
thus far.
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